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WORKERS’ COMPENSATION AND INJURY MANAGEMENT AMENDMENT 
(COVID-19 RESPONSE) BILL 2020 

Second Reading 

Resumed from an earlier stage of the sitting. 

MR W.R. MARMION (Nedlands — Deputy Leader of the Opposition) [5.37 pm]: I was hoping this debate might 
be on the other bill—the COVID-19 Response and Economic Recovery Omnibus Bill 2020. There is a clause in 
the omnibus bill that I am a little bit concerned about to do with the ability to conduct the Executive Council by 
video link. The minister might be aware of that in the omnibus bill. However, I will not speak on that because we 
are talking on the Workers’ Compensation and Injury Management Amendment (COVID-19 Response) Bill 2020. 
The lead speaker would be — 

Mr P.A. Katsambanis: I’ve spoken. 

Mr W.R. MARMION: We have another speaker—the current member for Dawesville. He is obviously rushing 
to the house at this moment, but I think he was probably tied up with the previous urgent bill. 

Workers’ compensation is a very important issue. 

Mr W.J. Johnston interjected. 

Mr W.R. MARMION: That is correct. It has changed. I remember when workers’ compensation was quite 
controversial. In the mid-1990s, Graham Kierath was the Minister for Labour Relations and I remember the president 
of the Law Society of Western Australia, Rick Cullen, came to see the then Minister for Health, Hon Peter Foss. We 
had many meetings about the workers’ compensation legislation. The members of the Law Society of Western Australia 
had great concerns because they thought that it would impact their business, which was quite substantial. 

I may close on that point, but it is interesting how workers’ compensation has evolved throughout history. Indeed, 
my understanding is that even though there was a lot of concern in the law community that it would lose a lot of 
business, that does not seem to have transpired. Not that I am an expert on it, but there is still a lot of work for 
lawyers in that area. I think the minister, who is about to jump up, will probably comment on that, because he is 
far more knowledgeable than I am in that regard. With those few comments, and on behalf of the member for 
Dawesville, who did not get up, I will sit down. 

MR W.J. JOHNSTON (Cannington — Minister for Industrial Relations) [5.40 pm] — in reply: I was keen 
to allow the shadow Minister for Health to make some comments on the Workers’ Compensation and Injury 
Management Amendment (COVID-19 Response) Bill 2020, because I know that this is an important matter for 
the health fraternity. I am sure that he would have liked to put his comments on the record, and I certainly would 
like to have nailed his feet to the floor so that he could not change his position later. 

This is an important reform. We have been able to bring this in relatively easily because most of the provisions 
have been lifted from the draft legislation that has been slowly working its way through the reform process that 
started under the last government, which completed a review of the act. When I became minister, I asked for 
cabinet’s approval to get a bill drafted to, effectively, update the workers’ compensation administrative framework 
in Western Australia by writing a new act. Unfortunately, it has taken quite some time for Parliamentary Counsel 
to complete that. Indeed, we thought that it would be done by the end of 2018. Then it was expected in early 2019, 
and then in early 2020. Now it is expected sometime in the future. However, we have been able to pull out a few 
provisions to deal with some matters that have been highlighted by the COVID-19 pandemic. 

The first provision is about the presumptive declaration of diseases. As the shadow minister said, it is now on 
a schedule. We are now going to make a regulatory capacity. COVID-19 has showed that doing this only 
through legislative amendment to the act is unnecessarily cumbersome. As COVID-19 was a novel disease that 
had not existed before, it was not possible for the government or the administration to have ever contemplated 
that COVID-19 would exist. Therefore, a flexible response is needed to the extension of these arrangements for 
new diseases in particular circumstances. That is why we are creating an arrangement to allow us to prescribe 
diseases and the circumstances in which there would be a rebuttable presumption of the disease being found in 
a worker’s workplace. 

The member for Girrawheen talked about the changes to protect firefighters, which was the most recent change in this 
area. Now there is an argument about the extension of those arrangements to ambulance officers with post-traumatic 
stress disorder. A rebuttable presumption would seem to be appropriate in a range of individual cases. This legislation 
will create a regulatory approach so that as the understanding of diseases changes over time, a regulation can be 
introduced to take account of that. Of course, a regulation-making power is not an unfettered capacity for the 
executive to make a decision without regard to the community. I was asked recently by a representative of an industry 
association what would stop me from making a rebuttable provision for the common cold. Two things would 
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prevent me from doing that. The first is commonsense and the second is the regulatory process. It is, of course, the 
case that for a regulation to take effect, it has to be, effectively, supported in both houses of Parliament because 
a regulation can be disallowed in either house. A protection is built into this arrangement to correctly fetter the 
executive from doing silly things. 

The other provision here is that there might be a specific circumstance around a disease. Taking COVID-19 as an 
example, the member for North West Central asked whether there might be a provision for ambulance drivers, as 
well as for nurses in a hospital. Those are the sorts of details that can be better resolved through regulation. As our 
understanding of a disease changes over time, the regulations can be adapted more easily than adapting the underlying 
legislation. It is commonsense for it to be taken up in the way we are describing in this bill. COVID-19 is a great 
example. It is a novel disease that no-one knew about. In December 2019, no-one in Western Australia had even 
heard of the disease, but now it is the dominant issue in our lives. We need to be able to respond. If we had had 
a regulation-making power, we would have been able to respond already. I will make a point about the 
regulation-making power. It is a provision that was included in the outcome of the previous government’s work 
reviewing workers’ comp legislation. I remind the house of a question Hon Kate Doust asked the then Minister 
for Commerce, Hon Michael Mischin, in the other place on 22 September 2015. She asked — 

I refer to Safe Work Australia’s August 2015 report “Deemed Diseases in Australia” and its updated 
deemed list. 

(1) Will the Western Australia government harmonise the list of WorkCover’s deemed diseases to 
match the commonwealth’s list? 

(2) If yes to (1), when is this expected to occur? 

(3) If no to (1), why not? 

Hon Michael Mischin answered the three parts of the question in one. He said — 

I thank the honourable member for some notice of the question. 

(1)–(3) The drafting of a new workers’ compensation statute is underway. One of the legislative 
amendments will see all deemed diseases prescribed in regulations. The “Deemed Diseases in 
Australia” report will be considered as part of the development of regulations under the new act. 

Mr P.A. Katsambanis: It’s been a long time coming—the new act! 

Mr W.J. JOHNSTON: It has been a long time coming. The point is that doing this by regulation was exactly the 
former government’s plan. That is why we have been able to lift that provision out of the draft legislation and 
bring it to the house today—indeed, in June. It is because it was a longstanding approach to what we are doing 
here. Although we might be dealing with a novel disease, it is not a novel provision. We are simply continuing the 
legislative agenda of the former government. We are just bringing it forward and getting it done. 

The member for North West Central asked about volunteers. Under workers’ compensation legislation, volunteers 
are not considered to be workers and are not eligible for workers’ compensation so this change will not benefit 
volunteers. However, equally, their position has not changed; that is simply the position they are in now. 

I return to the member for Hillarys’ question about the decision to include it as a regulation-making power. As 
I said, that was the intention because that was the more effective way of doing it. The member asked whether we 
considered doing it for other diseases. That certainly will be contemplated. A long-held ambition for both sides of 
politics has been to introduce this as a regulation-making power rather than relying on the act. It will also give us 
flexibility. Take for example the challenges facing frontline healthcare workers around the world from this disease. 
We could have had a regulation to deal with that, but if we found a broader challenge for workers in, say, the retail 
industry, we would have to examine that and decide whether to extend it to those people. I also make the point 
that there is effectively almost no real cost impact on the system because the probability that a frontline health 
worker would have their claim for COVID-19 refused is very remote. It is about making the challenges facing the 
claimant easier rather than increasing costs. 

The member also asked a question about resolving the indexation of the prescribed amount. In 2017, I think, the 
prescribed amount fell because average wages fell. We do not want workers’ weekly payments to go down because 
they are getting the prescribed amount. Obviously, in the first 13 weeks they will get their average salary, but after 
that they could be left exposed. We are trying to resolve that. There have been questions about changes to definitions. 
We are picking up the cost base, but we also have to make sure that the amounts do not go down. We do not want 
workers to be missing out on income, particularly when insurance companies will have already received premiums 
based on the existing level of costs. 

I make this point about the change to the termination day. At the moment there is no community transmission of 
COVID-19 in the Western Australian community, but when there was a more restricted environment in WA, 
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workers had to see specialists to deal with the challenge of electing a termination day. We are creating flexibility 
so that if that situation arises again, workers will not have to have a report by a particular date. But, of course, that 
would not really have a cost impact on the system because the worker would still have to pass the 15 per cent 
impairment threshold. That is the key step that will constrain costs in the system, not the termination day itself. 
Removing the termination day is unlikely to be material to an increase in the cost of common law claims because, 
generally speaking, we expect impairment scores will generally be stable for a considerable period of time for 
most workers to get through the gate. 

The member for Mirrabooka rightly pointed out the challenges for the gate and the restriction of common law 
claims for workers injured at work. Of course, the corollary of that is that work health and safety legislation needs 
to hold employers properly to account for their responsibilities. The two things go together, because, generally 
speaking, most injuries do not get through the gate; there is no whole-body impairment of more than 15 per cent. 
They never get to make a common law claim, so the negligence element, which is what common law is about, is 
never held to account in the legal system. That is why strong work health and safety laws are needed, because that 
balances the employer’s capacity to negligently injure a worker and not pay. They have to be held accountable 
through the work health and safety system. We cannot have a system that restricts access to the common law and 
not have a rigorous work health and safety system. 

I think I have answered the questions the member for Hillarys raised. We will be going into consideration in detail, 
so if I have missed anything, he can raise it then. 

Mr P.A. Katsambanis: We can cover them off in consideration. 

Mr W.J. JOHNSTON: Yes. I urge the house to support the bill. 

Question put and passed. 

Bill read a second time. 

Leave denied to proceed forthwith to third reading.  

Consideration in Detail 

Clause 1: Short title — 

Mr P.A. KATSAMBANIS: I could ask this question under a number of clauses because it relates to a number of 
provisions, but I ask that the minister indulge me so that I can cover it off once. In relation to the whole of the bill 
and the impacts of the bill, has the minister sought or been given any actuarial advice about the impact on the 
scheme? If so, would he provide details of that advice? If he has not received any actuarial advice, could he indicate 
whether he has received any advice on what financial impact these changes will have on the scheme and, in 
particular, potentially on premiums going forward? 

Mr W.J. JOHNSTON: No. We have not had formal actuarial advice, but the risk to the cost of the system is the 
difference between the number of claims that succeed under the rebuttable presumption and the number of claims 
that are rejected under normal circumstances. That is almost zero. I cannot conceive what the circumstances would 
be were a healthcare worker—principally we are talking about healthcare workers—to make a claim. For example, 
in Victoria 1 400 healthcare workers have caught the disease. Could anybody honestly say that their claims for 
workers’ compensation would be rejected? 

Mr P.A. KATSAMBANIS: To complete that aspect, I understand that is the case for the COVID changes, but it 
is impossible to predict how many COVID cases we will get anyway. We just do not know. I recognise that. In 
relation to the other changes, particularly changes to the termination day—as I said, I could have asked it under 
that clause—has there been either any actuarial advice or advice from the authority as to the likely impact from 
the practice of those changes? 

Mr W.J. JOHNSTON: There is no actuarial advice, but the professional advice from WorkCover is that there is 
not expected to be any additional cost. The number of claims will still be the same because the criteria must still 
be met. This is just about the procedure that allows someone to make an application. The eligibility will be exactly 
the same. This is just about the process for the application. In late February or early March, government agencies 
were asked to identify responses. 

Sitting suspended from 6.00 to 7.00 pm 

Clause put and passed. 

Clause 2: Commencement — 

Mr P.A. KATSAMBANIS: Clause 2 is the commencement clause. Clauses 1 and 2 will come into operation on 
the day on which the act receives royal assent. The rest of the bill—this is a pretty common clause—will come 
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into operation on a day fixed by proclamation, and different days may be fixed for different provisions. Because 
a lot of the provisions in this bill are intended to apply to the COVID-19 circumstances, can the minister indicate 
when the rest of the bill is intended to be proclaimed and whether it is intended that different provisions will be 
proclaimed on different days? 

Mr W.J. JOHNSTON: It is intended to proclaim the bill as quickly as we are able to do so. 

Clause put and passed. 

Clause 3 put and passed. 

Clause 4: Section 5 amended — 

Mr P.A. KATSAMBANIS: If the minister is happy to consider clauses 4 and 5 together, I am happy to do so. They 
both relate to how we deal with indexation. We are moving from a hardwired formula in the Workers’ Compensation 
and Injury Management Act to a base formula that can be amended by regulation. I think that the majority of 
this is relatively straightforward. As we said in the second reading debate, amount C and the prescribed amount 
in each case are set with reference to the actual amounts used for the year ending 30 June 2021. The real question 
is: what is the minister’s intention in relation to prescribing the methodology, or the indices, used? Which 
indices does he intend to prescribe? Will they be the indices that are currently used or will they be different 
ones? What is his thinking behind moving from having the formula set in the legislation to allowing flexibility 
through regulation? 

Mr W.J. JOHNSTON: The same methodology will be used to set the indexation. It will prevent the indexation 
leading to a reduction. As I said, I think it was in the 2017–18 financial year when the prescribed amount fell, 
because the relevant estimation of the average weekly earnings had gone down. This measure will make sure that 
that does not happen again. The process for setting the indexation remains the same, but we cannot end up with 
a negative value. 

Mr P.A. KATSAMBANIS: Why could we not do that in the primary legislation? That would be a simple, neat 
and elegant solution. We could put in a clause that says “save and except that no-one will receive any less in one 
financial year than they would have been entitled to in a previous year”, or words to that effect. Why are we 
moving the amounts into the regulations instead? 

Mr W.J. JOHNSTON: Members have to understand that there are many different amounts in the bill that are all 
prescribed through formulas, so it is not as straightforward as the member suggests. We are doing exactly what 
the member is saying, but this is the methodology that we are using to do it because so many different amounts 
relate to each other. Dozens of formulas in the bill relate to the prescribed amount. All we are doing is setting up 
a structure to do exactly what the member is saying. At the moment, the indexation figure, which I think is the real 
question, is set externally. That is a controllable figure. All we are doing is setting out how to calculate the indexation 
figure that is applied to all the different amounts in the bill. As an example, there is the weekly payment, the cap 
on payments, the cap on medical expenses and the cap on rehabilitation expenses—there are so many different bits 
of the formula that this is just what we need to end up doing. There is nothing tricky in these provisions; we have 
to prescribe how we go about setting these amounts. Remember, it is not the minister who makes the decision. The 
decision is made independently of government and it is told to us. I can tell the member that in 2017, when I was 
not long a minister, WorkCover said I would have to announce that the figure had gone down. I said, “That’s really 
good. You should put out a media release”, and that is exactly what I did. This is not about the minister making 
the decision; it is the process to make the decision. 

Mr P.A. KATSAMBANIS: I accept that and I accept that a lot of this is guided by indices and formulas that are 
beyond our control. I will take it from the minister’s answer that, effectively, it is the government’s policy decision 
to move this into regulation because it believes it is a more elegant and easier way of doing it. That is the government’s 
policy decision and I am happy to accept that that is a decision of government. 

Mr W.J. JOHNSTON: I will make one point. Yes, the member is quite right that it is the government’s policy 
decision, but it is carrying on the policy decision that was embedded in the review of the act done by the former 
government. To the criticism of some of my stakeholders, all I have done is pick up the work done by the former 
government and I am operationalising it into legislation. This is not a novel activity. This was all planned by and 
arose from the reviews done by the former government. 

Clause put and passed. 

Clause 5 put and passed. 

Clause 6: Part III Division 4B inserted — 

Mr P.A. KATSAMBANIS: This provision brings in new division 4B of part III of the principal act. It allows 
certain diseases to become prescribed diseases. It also prescribes, for the purposes of those diseases, a prescribed 
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employment status that will give rise to a trigger to accept that people who have those prescribed diseases in 
prescribed employment circumstances will be deemed to have contracted those diseases at work. That will then be 
considered a workplace injury and therefore be treated under the workers’ compensation regime. That is all fair 
and good. The explanation given was that we are doing this for COVID, and that is great, too. Firstly, let us stick 
to the COVID issue. How quickly does the minister believe the regulations could be prepared and enacted on 
COVID so that it can become a prescribed disease, because it will not be simply by the passage of this bill? 
Secondly, how broad will be prescribed employment for the purposes of COVID? Which workers will be covered 
by this legislation for COVID, for the purposes of being a prescribed disease and prescribed employment? 

Mr W.J. JOHNSTON: The drafting instructions are largely complete. Obviously, the Parliamentary Counsel’s 
Office does not draft regulations until after a bill has become an act; therefore, we cannot get the PCO to draft the 
regulations until that is done. However, the work of WorkCover is effectively complete and employment includes 
ambulance officers and health practitioners, employment in a hospital, medical practice, clinic or other public 
health facility and employment when duties include testing for COVID. Those are the currently intended classes 
for COVID-19. It is quite a broad range but in specified activities. Of course, this is a facilitative provision and in 
my second reading reply speech I gave the example of post-traumatic stress disorder for ambulance officers. That 
matter has been dealt with by law in Tasmania and it is certainly something that we are considering. I do not want 
to say that this law will not be used for other diseases or circumstances. I am making it clear that the only current 
government decision is for healthcare workers, which I have just read out, but that does not mean that we will not 
come back to the legislation and consider others. Of course, that regulatory activity, as with the COVID-19 
provisions, would then be subject to the normal review processes of Parliament. 

Mr P.A. KATSAMBANIS: I thank the minister for that explanation and for providing a description, anyway, of 
the intention for prescribed employment for the purposes of COVID. Can the minister clarify that there is no 
intention at the moment to include aged-care workers in prescribed employment for the purposes of COVID? 

Mr W.J. JOHNSTON: No. It is not currently. Interestingly, aged care is regulated by the commonwealth. I am 
sure that most of them ensure with WorkCover. We could consider that in the future, but at this stage, given that 
it is not a principal responsibility of the state government, we have not considered it. We can do it in the future, in 
the same way that we are not currently intending to do it for retail workers. But that does not mean that if the 
circumstances arose, we could not do it for retail workers. 

Mr P.A. KATSAMBANIS: I raised aged care and think it is worthwhile putting on the record because a number 
of people in the aged-care sector have approached me and indicated that obviously everyone is aware of what is 
going on within the aged-care sector in Victoria. That is sad and it is close to home for a lot of people, including 
me, knowing a lot of aged-care residents who have passed away and their families. It is extremely tragic for both the 
aged-care workers and obviously the residents. However, we also know that aged-care workers work at different 
premises. That is sometimes the nature of the model. Sometimes they work at different aged-care premises and 
sometimes aged care is only one part of what they do for employment, so, obviously, there is concern about 
identifying the employer. Even if they were brought in as prescribed employment, there would be significant difficulty 
in identifying the employer. The minister at the table says that it is rebuttable. It is rebuttable for prescribed 
employment but who the employer was if a person has multiple employers is not a rebuttable presumption; it is 
some other level of debate. I think it is a nuance that is important to note. At this stage, we have the minister’s 
assurance that currently there is no intention to extend to aged-care workers. I seek an assurance that if the minister 
does in the future consider extending prescribed employment to aged-care-related work, he would consult with the 
industry to ensure that those sorts of nuances and anomalies are—I do not think they can be expunged—at least 
considered and ameliorated. 

Mr W.J. JOHNSTON: I am happy to give the member that assurance. I might write to the federal minister, given 
it is his responsibility to manage aged care, to ask him what he would like to do about workers’ compensation 
arrangements for aged-care workers. He might write back to me and say that he wants action. But I will absolutely 
commit to consulting the industry. I want to make a point about the way the process works. The injured worker 
applies for workers’ compensation to their employer. That is the nexus. Therefore, it is a rebuttable presumption. 
If an employer does not believe that the worker got the disease at their workplace, they could then argue why it 
did not occur at their workplace but in fact at another workplace. They would not be disputing that the disease 
exists; they would be disputing that the disease was caught at their workplace. It is a rebuttable presumption; it is 
not an absolute presumption. I have sometimes heard commentary from employer organisations that they do not 
actually understand what the legislation is talking about. For example, I have heard that employers are saying that 
I might extend this to the common cold. How ridiculous an argument is that against the passage of this legislation? 
There is now in Western Australia a campaign by a particular industry association to come up with stupid and 
ridiculous commentary about commonsense legislation. The best defence against bad government is commonsense, 
so I am very happy to give an assurance that we will not use this legislation outside commonsense and we will not 
introduce a provision that relates to the common cold. I will also say that if we were to extend the legislation to 
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the aged-care sector, we would be very happy to discuss it with the sector. In fact, I imagine that it would seek for 
us to extend coverage in the same way that many healthcare providers have sought for us to extend it to their 
workforce, because it gives the workforce confidence that they can put their lives at risk and will still be protected 
from the risks around workers’ compensation claims. 

Mr V.A. CATANIA: A quick question on the people or industries approaching the minister to put their employees 
on that list. Who exactly has approached the minister? 

Mr W.J. Johnston: Only the healthcare sector. 

Mr P.A. KATSAMBANIS: Moving on to other possible prescribed employment circumstances, has consideration 
been given to police, particularly given that they do not qualify for workers’ compensation? 

Mr W.J. Johnston: It makes it hard when they can’t be covered. 

Mr P.A. KATSAMBANIS: They cannot be covered, so what other provisions has the minister considered in his 
bailiwick or is that left up to the industrial agreement between police and the state, if you like, the Western Australia 
Police Force? Where are we with workers’ compensation for police? It was a bipartisan commitment; both parties 
committed to it prior to the last election. Where are we with that legislation so that our police can also be protected, 
because they are on the front line right now? 

Mr W.J. JOHNSTON: I am not quite sure how that question relates to clause 6. The challenge for me now is that this 
provision has nothing at all to do with the police because they are not covered by workers’ compensation legislation. 
I will tell the member for Hillarys what I have told the WA Police Union. I would amend the act tomorrow to include 
police officers in the workers’ compensation system but they do not want us to do that. Unfortunately, or fortunately, 
the benefits available under clause 6 of this bill are not available to police officers because they do not want them. 
Mr P.A. KATSAMBANIS: That is a debate for another day. I do not think that is exactly right. There was a promise 
for a police-specific workers’ compensation package that has not been delivered. That is a debate for another day 
but it highlights the fact that there are groups missing out on the provisions that are being introduced. 
Moving forward into other potential prescribed diseases in the future, I note that the minister has indicated there 
is no current intention, although other states have acted on things such as post-traumatic stress disorder and other 
matters. If in the future consideration was given to prescribing particular diseases and prescribing employment for 
the purposes of those diseases to enliven this rebuttable presumption, what commitment does the minister give to 
consultation with the impacted industries and other impacted groups, including workers’ representatives, prior to 
any regulations being introduced? Obviously, this is a different circumstance to amending the schedule that happens 
publicly in parliamentary debate. 
Mr W.J. JOHNSTON: I will quote Hon Michael Mischin from the Hansard of the other place of  
22 September 2015 — 

The drafting of a new workers’ compensation statute is underway. One of the legislative amendments 
will see all deemed diseases prescribed in regulations. 

Let me make it clear that this was the intention of the Liberal government of which the member for Hillarys was 
a member. We are not doing something strange, novel or unusual. All we are doing is implementing the outcome 
of the report that was done while the Liberals were in government. In respect of future regulations, as the member 
might know there is a regulatory impact process. Under the Liberal government, it was managed by the Department 
of Finance and under our government it is now managed by the Department of Treasury and all regulations go 
through a risk process. 
Mr P.A. KATSAMBANIS: At a briefing that the minister’s office kindly arranged for the Liberal Party, we were 
told that schedule 3 of the act, which lists some diseases and the circumstances in which they can be deemed to be 
prescribed diseases, was quite out of date, that a lot of it was based on an old International Labour Organization 
publication from many, many years ago and that a Safe Work Australia list was not included and that perhaps it would 
be included in the future. If there is a broader regulatory piece, what will happen to the diseases in schedule 3? 
Would schedule 3 fall away? Would it be read down by the regulation? Would it be removed by a further amending 
bill? Would there be value in the minister considering, at least between the houses, removing schedule 3 in 
anticipation of any new regulations that may be prescribed? The worst possible outcome would be a conflict between 
any future regulations and the provisions of schedule 3 because schedule 3 would obviously have to be read over 
and above any regulations because schedule 3 is in the act. 
Mr W.J. JOHNSTON: It is not intended because it would not be a solid process to remove schedule 3 at this 
stage because, as I have said to the member on a number of occasions, there is a longer rewrite of the workers’ 
compensation legislation that is now about seven years in the process. 
Mr P.A. Katsambanis: A long time. 
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Mr W.J. JOHNSTON: It has taken a long time under both governments. As I said, the drafting instructions we 
approved by cabinet in 2017. I think we put out a media release at the time. We were hoping for the exposure draft, 
not a green bill, in October 2018. We still commit to that exposure draft process. It is possible that we will get it 
right at the end of this term of government but at least then we will have the framework to start moving in the next 
Parliament. A range of issues need to be dealt with before we remove schedule 3. There cannot be a conflict between 
a regulation and schedule 3 because we cannot make a regulation in conflict with legislation. It is not possible for 
the circumstance that the member described to occur. The member must remember that regulations are drafted by 
parliamentary counsel. It is not an amateur sitting in a back room drafting these things. It is not possible for 
a regulation to conflict with the act. 

Clause put and passed. 
Clause 7: Section 93L amended — 
Mr P.A. KATSAMBANIS: Clause 7 is the first of the provisions that removes the concept of “termination day” 
from the act. We discussed that quite at length during the second reading debate and we all agree that on balance 
it is probably a good thing. My questions will cover the whole of the areas. I know that the minister has some 
amendments. Has the minister received any advice about the likelihood of additional claims that may occur by the 
removal of the termination day that may not have occurred had this termination day not been removed, save and 
except for those that may happen as a result of avoiding that legal professional negligence that some of us spoke 
about in our second reading contributions because we want those people to come into the system? 

Mr W.J. JOHNSTON: As I said in my second reading reply, it is not expected that any additional cases will arise 
from these amendments to the prescribed day arrangements. The number of people eligible to make a claim is 
fixed because they have to have met the 15 per cent total bodily impairment. The reason that this was urged to me 
by WorkCover during COVID-19 is because people have to get a medical report and the view was that during the 
COVID-19 restrictions, it would be more difficult for a worker to get the report and given that that might be coming 
up to the end of the 18 months, the suggestion to me was clearly that it should be removed. Everybody in the 
industry thinks that the current arrangement is suboptimal. There is no resistance in the industry to this change 
because everybody recognises that it is commonsense. 
Mr P.A. KATSAMBANIS: It is accepted, minister, that it is a commonsense amendment. The need to prove 
impairment is still there; however, by removing this provision, we will remove about 1 200 essentially unnecessary 
claims for an extension and given that that will save on medical costs, administrative costs and probably legal 
costs, what is the estimate of the actual savings to the scheme that this will provide? 
Mr W.J. JOHNSTON: There is no estimate of savings at all. If there is any process savings, they will simply be 
absorbed into reducing wait times in the system. It is not designed to save money in the system. The system is 
funded internally. WorkCover is funded not by taxpayers but by a levy on insurance premiums. There is no savings 
out of this in the same way that there are no expected additional costs in removing the termination day. As the 
member said, all these applications are administratively inefficient, which is why people in the scheme support the 
change. Again, this is why some of those employer associations that are running around and talking about this sort 
of stuff simply do not know what they are talking about. They should actually go and listen to their own advisers, 
because the costs are eventually borne by the insurance companies, who then spread it around the people who are 
paying for their liabilities. But this is not a cost issue. The scheme obviously has a certain level of wait time at all 
times, so if there is any marginal improvement, it will be in reducing wait times. 
Mr P.A. KATSAMBANIS: Ultimately, the costs of the system are borne by employers, who pay the premiums. 
That is all well and good; that is how the system is structured, and that is how it is accepted. But at the end of the 
day, if a process is removed, I will accept the minister’s explanation that those administrative and internal savings, 
if you like—savings of time, savings of staff—will be spread across the system to meet other challenges; maybe 
wait times, maybe other challenges. It might go into a task force to implement electronic lodgement and things 
like that—all sorts of things. I will leave that up to the managers of the scheme, who do a great job, and since some 
of them are here, I will put that on the record: they do a very good job. 
Mr W.J. Johnston interjected. 
Mr P.A. KATSAMBANIS: Yes, I know that. We are just passers-by; he is the boss! 
Of course, there are the medical assessments. They cost money, which is borne by the scheme—correct me if I am 
wrong—so there ought to be some sort of saving there. Is there? What is the average cost of that sort of process? 
What is the average cost paid out by the scheme for these medical assessments that are over and above what the 
normal, expected medical treatment would be? There would need to be an assessment and a report written by 
a doctor. There must be some cost to that. 
Mr W.J. JOHNSTON: Yes, there is a cost of about $2 000 for each assessment, but that will simply be borne 
somewhere else because, of course, it is not like those medical reports are not used for a whole range of benefits 
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in the system. Yes, they are costs to the scheme, but the information is still going to be needed, so somewhere else 
in the scheme that information will be required and, when it is required, it will be paid for. That will still be 
a scheme cost. There is no expectation of reducing costs to the scheme. I would love to be able to stand here and 
say that there is. It is an efficient scheme. It is a hybrid system because we have a strictly regulated benefit structure 
and a government-mandated disputes system, so we do not have to go to court for everything, but it is actually 
private insurance. Again, the premium rates are specified, but good employers can get discounts on the premium 
rates and bad employers get additional costs. Interestingly, after my little campaign about the agricultural sector, 
they are paying more than double the next most expensive, and three times more than average, because of their 
bad claims performance. 
Mr P.A. KATSAMBANIS: Given that there are 1 200 assessments and they cost about $2 000, I am actually 
disappointed that there are not savings. There will be a whole heap of doctors, especially in the western suburbs, 
who will be rubbing their hands with glee at the minister’s explanation that the system is so efficient that the 
information gleaned from these reports will be utilised elsewhere so we will not be able to remove an additional 
layer. I accept that explanation. We will see what it is like in practice, as always. I think driving down unnecessary 
costs in the scheme is very, very important. At the end of the day, employers bear the costs of the scheme; good 
employers are rewarded and poor-performing employers are punished. Hopefully, that punishment will lead to 
system improvement; that is the way it should be. But as always, we need to make the system as efficient as 
humanly possible. I accept the minister’s explanation. I think, after this, we will move to his amendments. 
Clause put and passed. 
Clause 8 put and negatived. 
New clause 8 — 
Mr W.J. JOHNSTON: I move — 

Page 6, after line 28 — To insert — 

8. Section 93M deleted 

Delete section 93M. 

Mr P.A. KATSAMBANIS: I think it is incumbent on the minister to provide an explanation for the record. We 
discussed this during the second reading debate—I certainly alluded to it, anyway—but I think it is important that if 
we are introducing new clause 8, an explanation is provided by the minister for the record, for any future reference. 

Mr W.J. JOHNSTON: Clause 8 of the bill currently deletes sections 93M to 93O. Section 93M is headed 
“Termination day defined”; section 93N is headed “Special evaluation if worker’s condition has not stabilised 
sufficiently”; and section 93O is headed, “Employer to give worker notice of certain things”. Sections 93M and 93O 
will still be deleted under the proposed new clauses, but section 93N will be amended rather than deleted, through 
foreshadowed new clause 8A. Section 93N provides for workers to obtain a special evaluation of their impairment 
if their condition has not stabilised by the termination day, or any extension of the termination day previously 
given. Provision for a special evaluation overcomes the barrier in the impairment guidelines that requires the 
condition to be stable before an assessment can be done. Although the termination day will be discontinued, there 
will still be circumstances in which a special evaluation is required so the worker can make an election to pursue 
common law damages. The amendment to section 93N allows for a special evaluation of the worker’s impairment 
after a period of 18 months from the claim date. This is comparable with the earliest date that a special evaluation 
can be done under current arrangements, and facilitates an earlier election than would be possible if this section 
were to be deleted. 

Mr P.A. KATSAMBANIS: The minister’s office provided me with that explanation and I am comfortable with 
it. We are happy to support the proposed amendment. 

New clause put and passed. 

New clause 8A — 
Mr W.J. JOHNSTON: I move — 

Page 6, after line 28 — To insert — 

8A. Section 93N amended 
(1) In section 93N(1) delete “6 months after the day that would have been the termination day 

had there been no extension under section 93M(4),” and insert: 

   18 months after the day on which a claim for compensation by way of weekly payments is 
made by a worker, 



Extract from Hansard 
[ASSEMBLY — Tuesday, 11 August 2020] 

 p4599b-4608a 
Mr Bill Marmion; Mr Bill Johnston; Mr Peter Katsambanis; Mr Vincent Catania 

 [9] 

(2) After section 93N(1) insert: 

(1A) In subsection (1) — 

claim for compensation by way of weekly payments means a claim for compensation 
by way of weekly payments for total or partial incapacity that has been made on 
an employer in accordance with section 178(1)(b). 

(3) In section 93N(4) delete “not later than 8 weeks before the termination day”. 

New clause put and passed. 

New clause 8B — 
Mr W.J. JOHNSTON: I move — 

Page 6, after line 28 — To insert — 

8B. Section 93O deleted 

Delete section 93O. 

New clause put and passed. 

Clauses 9 to 11 put and passed. 

Clause 12: Part IV Division 2 Subdivision 4 inserted —  
Mr W.J. JOHNSTON: I move — 

Page 8, lines 1 and 2 — To delete the lines. 

Clause 12 provides for transitional arrangements in light of the discontinuation of the common law termination 
day. It enables a worker to make an election with WorkCover WA to pursue common law damages, even if the 
termination day has expired before the commencement day of the amendment act. The draft amendment to clause 12 
simply deletes what would have been a provision that makes an election subject to the relevant limitation period 
that applies to common law claims for personal injury, which is usually three years. A worker’s common law claim 
is already subject to a limitation period under the Limitation Act 2005, so it is not necessary to also specify that 
the election is subject to limitation under the workers’ compensation legislation. 

Mr P.A. KATSAMBANIS: In response to a question there, I thank the minister for providing that explanation to 
me through his officer. To clarify, if we do not make this amendment, practically, there is absolutely no difference. 
It is just neater and a reflection of the current attitude of parliamentary draftspeople to drafting legislation in this 
format. Is that correct? 

Mr W.J. Johnston: That is correct. 

Amendment put and passed. 

Clause, as amended, put and passed. 

Clauses 13 to 15 put and passed. 

Title put and passed. 

Third Reading 

MR W.J. JOHNSTON (Cannington — Minister for Industrial Relations) [7.41 pm]: I move — 

That the bill be now read a third time. 

MR P.A. KATSAMBANIS (Hillarys) [7.41 pm]: I think that was useful. I think we are all in relatively heated 
agreement. I think it is pretty clear that my view of parliamentary procedure is the more we can put into an act, the 
better. For everyone who sits on that side of the house, particularly those who are ministers, irrespective of their 
political party, anything they can take out of principal acts and put into regulations is better. We can agree to disagree 
but we are all in unison on the outcome we are trying to achieve. I think the debate was useful. I certainly think 
the amendments fix up one anomaly. Of two other amendments, one does nothing more than reflect the current 
attitudes of parliamentary draftspeople rather than doing anything substantive. However, the other one was very 
substantive. It was an inadvertent omission because we were deleting the termination day. I think that is good and 
we can move on to sending the bill to the other place where it will be considered in due course. 

MR W.J. JOHNSTON (Cannington — Minister for Industrial Relations) [7.43 pm] — in reply: I thank members 
opposite, including Nationals WA members, for their support. I particularly want to put on record my appreciation 
of the work of the WorkCover officials, who do an excellent job. I think it is a well-led organisation and I think it 
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serves the people of Western Australia very well. I thank also the advisers who were here tonight and all the staff 
who put an effort into getting this COVID bill ready, and I trust it will be readily dealt with in the other chamber. 

Question put and passed. 

Bill read a third time and transmitted to the Council. 
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